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Open Meetings and Open Records Laws in North Carolina

Based on the North Carolina Attorney General’s (AG) Office Opinion, the Transportation Advisory Committees (TAC) and Transportation Coordinating Committees (TCC) and all subcommittees are public bodies as defined in North Carolina General Statute 143-318.9 and must comply with the letter and intent of both North Carolina State Statute Article 33C, Meetings of Public Bodies, and Chapter 132, Public Records.  This includes, but is not limited to, requirements for voting procedures, provision of Metropolitan Planning Organization (MPO) and Regional Transportation Planning Organization (RPO) documents, meeting notice procedures and keeping meeting minutes.
The following sections outline both the laws and any guidance received from the AG’s Office.

Memorandum of Understanding (MOU) Amendments

· All MOUs that are amended should include that the TCC and TAC are public bodies and that they must then comply with both Open Meetings Laws and Open Records Laws in NC and that a quorum of 51% is required.  
· Any changes to the MOU should be signed by all parties of the original MOU including NCDOT and the new MOU should read “amended MOU”.

· The following in order are the laws that trump the other:  Federal, State, MOU, and Bylaws (least important).

Membership

· Membership is defined in the MOU and/or Bylaws.  Anyone listed as a “member” should be counted towards quorum. A non-member and ex-officio member count towards quorum and voting because the term “member” is used and this has a legal connotation.  A non-voting member also counts towards quorum.  Attendee/Invitee/Stakeholder/ Participant are words that can be used for people who will not count towards quorum pending the word member is never used after those words.

· MOU and/or Bylaws may need to be changed to address meeting attendance issues.  There can still be additional people invited to the meetings on a regular basis just as the law provides for citizens to request in writing to receive meeting notices.  If needed, these people can be listed out in the MOU or bylaws as stakeholders, attendees, participants or some other term (not advisor because of legal connotation!), but don’t use member.   These additional people can also be listed on the membership roster, but in a separate section away from the TCC and TAC members.  Also, do not list anyone but members on the membership roster such as “TCC secretary” or other title.  Offices should be held by board members only and the MOU and bylaws member list should match the membership roster.

· A membership roster should be updated yearly, or as an appointee changes, and kept as official record both within the regional organization and with the NCDOT Coordinator.  The members listed should match the membership as outlined in the MOU and bylaws, but a separate section may be used to list contact information for stakeholders separate from the membership so that they also receive meeting notices and agenda packets.

· When the membership roster is changed, the old roster should be placed in the meeting minute’s notebook with dates stating the membership is good until a certain point.  This will be an official record of membership for historic minutes.

For a RPO only: 

· The primary relationship of NCDOT is with the counties.  Any changes to membership should not exclude counties.  Each RPO may need to evaluate changing how many municipalities are members on the TAC and TCC.  If desired, a municipality may provide a resolution letter requesting removal as a member with 90 days notice prior to a MOU change and they would then not need to sign in order to amend a MOU.  

· At a minimum it is required that TPB staff be a member of the TCC from NCDOT.  However, the regional traffic engineer and division engineers may be members.  This can be different from RPO to RPO.

· COG Executive Board Representative Positions are double representation for whoever the person represents.  The COG Executive Board Representative can be listed as anything but a member such as a participant. 

Voting

· All official business, including voting, should be conducted within a meeting with a 51%, or simple majority, quorum.  The AG’s office has recently advised that NO part of the meeting should occur, including presentations, without a quorum present.  Also, any meetings that do not have a quorum should not have meeting minutes kept and should not have meeting minutes adopted at the next meeting.  All calls for votes should be completed during an official meeting with quorum.

· Once a quorum is established, any person who leaves the meeting will have their vote count as abstention depending on how the bylaws are written.  However, once quorum is achieved, it will not be affected if someone leaves in the middle of the meeting.  It should be noted in the minutes that this person left.  

· No secret ballot voting is allowed under North Carolina Law.  No calling for votes or voting via email is allowed either. 

· Written ballots must be signed and included in the meeting minutes for public record after being counted at the time of the open meeting or afterward.

· No proxy voting is allowed.

· Members should not vote ahead of the open meeting.  The purpose of requiring open meetings is to deliberate and vote in an open forum.  Therefore, voting ahead of time would violate the spirit of the open meeting law.

· If members are participating in an open meeting via conference phone or other allowed electronic means, they can fax their ballot to the office where the meeting is taking place or to the secretary of the group immediately following the meeting at which the vote took place so they may be made available for public inspection as required by law.  Also, just as a reminder, the group does not have to vote by written ballot. 

· The members on a conference phone can vote by saying what their votes are during the meeting and have their votes reflected in the meeting minutes.  Therefore, anyone voting over the telephone could simply say what there name is and what their vote is so everyone in the meeting knows who voted for what.

· Only one member’s vote from each area will count.  For example, the designated member represents an area at a meeting and the alternate also attends the meeting.  The designated member will count towards quorum and can vote.  The alternate’s vote will not be counted in the meeting. 

Alternates and Vacant Seats - Branch Policy
· A process for identifying alternate needs to be outlined in MPO and RPO procedures such as by identifying an appropriate alternate by title in the MOU or Bylaws and then including an alternate name on the roster. 
· An alternate appointee should be identified in the membership roster to attend meetings should the primary appointee not be able to attend.  The roster should also have a name for the designee for each membership position. The membership roster should be updated on a yearly basis, or as an appointee changes, and kept as official record both within the regional organization and with the NCDOT Coordinator.  The old membership rosters need to be kept in the files together with the respective meeting minutes. 
· There can only be one alternate listed.  
· Vacant seats will not count against the quorum.  However, a procedure for determining a vacant seat should be outlined in the bylaws.  (For instance, two consecutive meetings missed) However, when the member starts attending the meetings after being absent, the member will regain full voting rights.  
· A provision for how the MPO and RPO intend to address persistent vacant seats may be considered for the bylaws such as phoning, sending a letter or requesting that the board of the missing member select another designee.
For RPOs only

· Care should also be taken to make sure that counties do not persist with a vacant seat over a long period of time in order to insure that all counties are represented.
Meeting Records

· Meeting minutes should include each representative’s name as well as the member organization they represent.  (i.e. John Doe, Rural County or Joe Doe, alternate - Rural County)

· Include in the meeting minutes how votes came out.  One way to show a split vote would be to list dissenting votes.  (i.e. Vote passed, Doe, Jones and Smith dissenting)

· Meeting minutes should not be kept for meetings that did not achieve quorum.  A sheet of paper stating that the meeting did not meet quorum may be used to document that the meeting was called; however it does not need to be adopted at the next committee meeting.

Meeting Requirements

· The public must have a way to listen to the meeting.

· Electronic meetings are allowed, however the public must have a way to listen made available.  A ‘listen’ conference call or videoconference will work, but not a chat room or other internet text based meeting.  Keep in mind that there must be a room with a phone on conference call or a video with audio made available at the normal meeting location for citizens to listen to the meeting.

Closed Session Meeting

· A public body may hold a closed session only if it first begins an open official meeting after proper public notices.  During the open part of the official meeting, the public body must make and adopt a motion to hold a closed session.  In making the motion to hold a closed session, the public body must state which of the legally acceptable purposes it is relying upon to justify the closed session.  

· The permitted purpose for a closed session is to prevent public disclosure of the following seven types of information: legally confidential information, honorary degrees, scholarships, prizes and awards, attorney-client discussions, location or expansion of business, contract negotiations, certain personnel matters, and criminal investigations. 

· General minutes or accounts should be kept in a closed session so that a person not in attendance would have a reasonable understanding of what transpired.  Minutes of legitimate closed sessions are public records, but they may be withheld from public inspection so long as public inspection would frustrate the purpose of the closed session.  The minutes of open sessions and accounts of closed sessions may be in written form or video and/or audio recordings.

Meeting Notification Options

· If a schedule is adopted, a yearly schedule of regular meetings with the date, time and location of each meeting should be kept with the clerk of the county in which the meetings are held or with the Lead Planning Agency’s clerk.  Any changes to the date, time or location of a regular meeting should be given to the clerk at least one week prior to the meeting.  Keep in mind that this is only the minimum standard and not best practice.  

· If the public involvement plan or bylaws adopted by the MPO or RPO has stricter standards for meeting notices that still comply with the law, that the MPO or RPO must follow those.  

· Notice for a meeting other than a regular meeting that does not meet the definition of an emergency meeting should be provided to the media 48 hours prior to the meeting as well as posted for public viewing at the regularly scheduled meeting location. 

Public Documents

· All documents, electronic files, GIS layers, recordings and any other documentation are subject to public inspection unless they meet criteria for exemption as described by the Public Records Statutes.

· All records must be made available to the public for free or for a reasonable fee.
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